The role of national judges in international law is still an undecided subject matter. Most scholars consider the decisions from national judges merely as acts of States, denying the possibility that those judgments constitute an autonomous source of international law. This position is grounded in the idea that national judges do not regularly employ sources of international law, and therefore, their opinion about them is not quite important. Nevertheless, recent phenomena have highlighted and triggered the intervention of national judges regarding the interpretation and enforcement of international law. The growing scope of international rules, which now regulate intra-states issues, as well as the fragmentation of international law, and the internationalisation of national orders, inter alia, have demanded domestic courts' intervention in order to face these changes and avoid undesirable consequences. In this context, this article aims to: 1. bring an outlook on the evolution of the role assigned to national judges; 2. explore the phenomena that triggered their intervention; 3. analyse the outcomes of this increasing participation, namely how national judges change the usual dynamics of interpretation and evolution of international law; 4. apply these ideas to explain the intervention of national judges in Latin America regarding the enforcement of foreign investment law; and 5. conclude with some remarks about the future of this relationship between national and international law as well as the importance of a better understanding of the role of national judges.
Introduction
The role of interpretation, and therefore the development of international law as we know it, has always been attributed to supranational or international actors or bodies, particularly those endowed with judicial or quasi-judicial functions.
1 However, nowadays international
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officers or institutions are not the only actors involved in the application, interpretation, and development of international norms. National actors play an increasingly important role in this regard. The proliferation of judicial or quasi-judicial actors during the twentieth century was meant to support a whole paradigm of international law, where the role of States yielded in favour of an international rule of law. However, this phenomenon entailed certain processes, which pushed other actors to participate in the interpretation and development of international law -the national judges. Many international legal academics such as André Nollkaemper and August Reinisch have examined this endeavour of national actors, trying to demonstrate how these domestic judges could shift the mentioned paradigm. 2 Considering the aforementioned processes, this article aims to analyse the important role of national judges in interpreting and developing international law, as well as the challenges this new role represents both to national and international law. To do so, first, the context in which this alleged shift has happened will briefly be described. Second, instances when national judges consider international law will be scrutinised. Third, the focus will be on how this proposed shift, namely the intervention of domestic judges, affects international law, especially regarding its interpretation and evolution. Finally, this paper concludes with an overview of this growing dynamic, and the application of these ideas, in the context of international investment law in Latin-American. To conclude, some reflections on the consequences this phenomenon entails, the advantages and challenges it poses, are offered.
I. Breaking off the International Monopoly on International Law
Traditionally it has been understood that the interpretation and application of international law rests exclusively with the subjects of international law, states and international institutions. 3 Under the idea of international law as the law of (and between) sovereign States, 4 there was no point in considering the role that national judges could play in the development of international law. In the aftermath of World War II, States accepted an array of varied obligations and delegated some decision-making powers to international agencies. In this sense, "the authority to implement, interpret and apply those rules, and to create further rules and/or settle disputes arising out of their implementation, is often delegated". Romano, CPR, "A Taxonomy of International Rule of Law Institutions" 2 Journal of International Dispute Settlement (2011) 241, 251. 4 Van Alstine also agrees that the main reason to disregard national judges is the inter-state nature of international law, because, "international law generally does not compel a State either to submit to suit in the domestic courts of another or to permit suit against itself on its own". See Van As noted by Tzanakopoulos and Tams, back in 1935 some argued that, "questions of international law arise comparatively rarely, and often only incidentally, in the work of municipal courts". Brierly, JL, "International Law in England" 51 Law Quarterly Review (1935) 24, 25, cited by Tzanakopoulos, A, and However, the reality that fuelled this idea has changed in the last decades. There are several national and international factors that break the monopoly on international law and open the door to the participation of national judges in its development. On the international plane, several phenomena can be pointed out. The expansion of issues regulated by international law, its process of humanisation, its institutionalisation, and its judicialisation, are some of those worth noting.
As is well known, international law long ago ceased to be a merely an inter-state regime. 6 The issues to be regulated multiplied, so that issues on which States had a monopoly, such as tariffs or the protection of individuals, are now also regulated by international law. 7 In this context, in many cases today, when regulating or resolving a particular issue, national agents must necessarily use international standards.
In addition to this extension of the subjects regulated by the international law, the process of humanisation took place. Humanisation is the process by which human dignity is recognized as a central value on which the legal order is built. Through this process, international law assumed the role of protecting individuals as one of its main task questioning the voluntarist-statist nature of the juridical order. 8 The process of humanisation places individuals and the protection of human rights at the centre of international law. It allows the creation of mechanisms of protection with judges as the pillars of these mechanisms. At the same time, this process allows judges to generate necessary changes in the relationship between international and national law to guarantee the protection offered to individuals.
9
Due to this process of expansion of international law, its institutionalisation and especially its judicialisation are being consolidated. 10 The need for international authorities to ensure the rule of international law brought about the proliferation of such entities. Thus, from the creation of the Central American Court of Justice in 1907, through the Permanent Tams, CJ, "Introduction: Domestic Courts as Agents of Development of International Law" 26 Leiden Journal of International Law (2013) 531, 533.
6
As described by Slaughter and Burke-White, the interference of international law in the relationship between the States and its citizens, far away from the classic inter-state regulation, meant a significant change in the evolution of international law. See Slaughter, AM and Burke-White, W, "The Future of International Law is Domestic" in Nollkaemper, A and Nijman, J, eds, New Perspectives on the Divide between International and National Law (Oxford University Press, Oxford, 2007), 110.
7
In the words of Tzanakopoulos, "globalization has augmented the permeability of domestic legal orders, while at the same time it has led to a considerable increase in international regulation. It was only natural then that domestic courts would be faced ever more frequently with having to apply rules promulgated at the international level". According to Celestino del Arenal, humanization implies, "the progressive consideration of human beings as actors and international legal subjects of international society. It marks a break with the Westphalian logic establishing the sovereign character of the State and the exclusivity of its jurisdiction over its population. Likewise, it is the overcoming of the exclusively State-centric character that traditionally has had the international law". Del Arenal, C, Introducción a las relaciones internacionales (TECNOS, 2007), 342.
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Court of International Justice in 1922, the multiplication of international institutions has accompanied the expansion of international law in the terms already described.
11
This institutionalisation implies a close interaction between national and international authorities for two reasons. First, the regulatory capacity of international institutions has direct effects on States and the behaviour of their agents. Secondly, and in relation to the above, the actual effectiveness of international institutionality depends to a large extent on the effective cooperation of national authorities.
12
The judicialisation, which has led to the creation of more than one hundred courts or quasi-jurisdictional bodies in the international arena, 13 has the same effects. On the one hand, the decisions of international judges often have strong consequences on national institutionality. On the other hand, the effectiveness of decisions necessarily depends on the behaviour of State agents, their application and interpretation of international law (infra III.). 14 All these changes can be summarized in a very particular dynamic; it can be said that today international law and national law share objectives and objects of regulation. This in turn has led to the articulation of normative, institutional, and interpretative tools for the achievement of these common goals. This new scenario necessarily leads to the rupture of the monopoly over international law.
15
In parallel, and perhaps because of these international phenomena, national law also undergoes a change that contributes to the mentioned rupture; the constitutional opening to international law, or what has been called by some the internationalisation of constitutional law. This opening is evident in the creation of so-called 'constitutional bridge clauses' or 'clauses of articulation', that is, constitutional rules that allow the articulation of international law and constitutional law. 16 Here we refer to the constitutional rules that admit the binding force of international obligations, those which prescribe the interpretation of national rules in the light of international commitments, or those that give some international rules, the status of constitutional rules. Such rules necessarily determine that State agents become agents of international law. 
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All these national and international phenomena altered and accelerated the dynamics of interaction between national and international law, so that today it is possible to state: Times have changed. To an extent almost unimaginable even thirty years ago, national courts … are called upon to consider and resolve issues turning on the correct understanding and application of international law, not on an occasional basis, now and then, but routinely, and often in cases of great importance.
17
In other words, changes in international law and national law have led to a rupture of the monopoly over international law and opened the door for national judges, as mentioned by Tzanakopoulos, to exercise an international judicial function. 18 The next section will scrutinise the scenarios in which this happens.
II. From International to National Interpretation of International Law: The Role of National Judges
From the classic perspective of international law, the work of national judges has been considered a matter of minimal relevance. 19 However, the changes that have just been described have led to the recognition of national judges as agents of international law and, 20 therefore, to the possibility of considering them as more than just enforcers of law. 21 Their work is something more than a fact. international law, when exercising constitutional or legality control, and when complying or refusing to comply with international obligations or orders of international courts. With respect to the judges role as arbitrators, the proliferation of international commitments and their growing influence in the domestic legal order increases the occasions in which national judges fail to apply international norms, 24 either to resolve contradictions between them and domestic rules, or to resolve cases using international law. 25 The truth is that there are several occasions in which national judges are confronted with situations regulated by national and international norms, hybrid conflicts for the solution of which parameters of both origins must be considered.
Secondly, considering certain clauses of articulation between national and international law, international standards have become a parameter for the control of constitutionality and for the control of legality at the national level. 26 In this sense, some domestic judges exercise control of the legality of acts belonging to the national and international legal order, in light of international obligations, 27 to guarantee their conformity therewith. 28 In this context, '[t]he sanction of [ir]responsibility thus supports the power of national courts to ensure an act which would be internationally wrongful, were it to take place, does not occur'. 29 Finally, national courts must necessarily operate with international law when they are the recipients of orders from international institutions. This is the case, for example, when a human rights court orders a national judge to reopen a case to try it in the light of In Colombia, particularly, the use of international rules depends of the regime to which it belongs. The use of human rights law is increasing, mainly those related with the inter-American system for the protection of human rights, thanks to the conventionality control. Instead, the use explicit use of rules regarding to international economic law remains scarce. For a deeper analysis, see: Acosta Alvarado, PA, Acosta López, JI, and Huertas Cárdenas, JE, "Conclusiones generales del proyecto de investigación" international protection standards or when a Court of a supranational regime orders the judge to rule on a case involving international standards in a particular way (infra IV.). However, regarding the latter, national courts may also serve to avoid the fulfilment of international obligations. This has occurred, for example, in the cases of Venezuelan 30 and Dominican 31 judges with respect to inter-American obligations or in the event of the Ecuadorian 32 and Colombian courts in relation to the rules of protection of foreign investment or matters of maritime delimitation. 33 In this context, as Nollkaemper affirms, '[n]ational courts operate neither fully in the national nor fully in the international legal order, but rather in a mixed zone where they are subject to competing loyalties, commitments, and obligations.' 34 In addition, Roberts raises similarly that '[n]ational court decisions alone have the potential to wear both hats and thus their value is often considered to be mixed.' 35 Now, beyond the features of the various scenarios in which the national judge operates as an agent of international law, the next section seeks to highlight the consequences this has on international law.
III. International Law Under the Lens of National Judges
Yet the international law that is being embraced does not remain unchanged: in the embrace, it is domesticated.
36
Regarding the effects of the work of the national judge on international law, we can distinguish two different scenarios. On the one hand, the traditional notion that national judicial decisions serve to determine the existence of certain rules of international law or to compromise the international responsibility of the State. On the other hand, a much more active role of national judges, according to which their work is fundamental to determining the content of international obligations and establishing their limits 37 , to facilitate the systemic interpretation of the various regimes of international law, to ensure the effectiveness of international law, and, in general, to change the logic of relationship between the two legal systems. 38 In the context of the debate about identification or 38 In the words of Anthea Roberts: "Domestic court decisions are unique within the international law doctrine of sources because of their ability to wear two hats, representing: (1) practice of the forum State, which may determination of legal international contents, we highlight the capacity of national judges to crystallise the contents of an international obligation, with regard to its application to a particular case. Regarding the role of the national judge in the traditional reading of international law, there is not much new to say. 39 It is enough to review the classic manuals to figure out that the decisions of national judges can serve as evidence of a State's behaviour when proving one or both of the constituent elements of international custom 40 or in helping to crystallize the general principles of international law. 41 Likewise, no-one questions the possibility that the behaviour of national judges may engage the international responsibility of the State. 42 However, this is not the discourse this paper seeks to analyse. Instead, the focus is on the increasingly pronounced functions of the national judge's work in international law. In the first place, we would like to highlight that every time national judges operate with international standards in their daily work, they may have the opportunity to determine the content -or even the existence 43 -of international obligations and, sometimes, establish their limits.
In other words, national judges play an important role in the interpretation, determination, and development of international law. 44 In exercising their role of deciding be relevant to the determination of custom and the interpretation of treaties (law creation); and (2) 43 In this respect, Nollkaemper shows how the judgements of national judges constitute an autonomous source of authority in international law. In his own words: "The traditional perspective, in which they are part of national law and as such "just" facts, co-exists with a newer perspective, in which the increasing independence and empowerment of national courts allows the international legal order to treat them to some extent as autonomous sources of authority". Indeed, the practice of these judges and international judges in assessing the decisions handed down by their domestic peers shows that national decisions often constitute instruments for the evolution of international law by going beyond the mere application according to the current State of international judicial interpretation. Important Cases in the matter, such as that of Pinochet in the House of Lords of the United Kingdom, 46 or the one of Ferrini vs. Federal Republic of Germany before the Italian Supreme Court of Cassation, 47 reflect the creative capacity of these judges as an instrument of legal evolution. 48 Another example of the ability of the national judge to determine the scope of international obligations can be found in the Latin American context in the case law regarding prior consultation. As is well known, Convention 169 of the International Labor Organization stipulates the basic obligations of States with respect to the protection of indigenous and tribal peoples. Article 7.1 establishes the duty to advance what is now known as prior consultation, that is, the duty to consult with indigenous peoples on any decision that may
Other national courts and to a lesser extent international courts may rely on that practice for their own determination and interpretation of international law". National Courts and the International Rule of Law, supra nt 4, 10, 264. 45 Van Alebeek, R, "Domestic Courts as Agents of Development of International Immunity Rules" 26(3) Leiden Journal of International Law (2013) 559; in this vein, Roberts, A, supra nt 22, 69-70. There, Roberts highlights the importance of some judgement from domestic courts for the development of the prohibition of torture as a ius cogens rule, and to the evolution of the European Court of Human Rights precedent, among other things. 46 In this case, the Lords Chamber decided, based on some rules of the UN Convention Against Torture, that a head of State could not argue official immunity in the context of torture denouncements. This unprecedented decision back then (1999) determined the evolution of international law in this regard and modified the existing understanding of the immunity for state officials, from then on. Therefore, the decision of a national court in this case fostered the evolution of international law in this regard, what prove our viewpoint about the capacity of national judges to develop and create international law in a particular case. For a deeper analysis, see: Roberts, A, supra nt 22, 58. 47 In this case (2004), the Italian court asserted that it was possible to apply universal jurisdiction with regard to civil liability against the German State, because of the nature of the acts committed, particularly international crimes that take the form of serious human rights violations (In the case, Ferrini filed a civil action against the Federal Republic of Germany for the damaged caused on account of his imprisonment, deportation, and forced labour). Moreover, the court found that the rights protected under international criminals and human rights law, prevail over the norms regarding State immunity. 48 As shown in the cases above, this aforementioned evolution of international law by means of decisions from national courts may produce different results in a way such as to allow contra legem interpretations in a particular case. As long as the decision find the need for defeasibility of a rule in the case, it may apply a legal consequence that is no provided by the existing rule, but which may be more suitable for the judgement.
affect them. 49 Given the breadth of this standard, the profile of the prior consultation was quite indeterminate. However, thanks to the interpretation of the national judges of the region, 50 which was adopted by the -Interamerican Court 51 itself which interpreted, in turn, the obligations of the ACHR, 52 it was possible to establish the scope of the State obligation provided for in Convention 169 as well as in the Pact of San José. 53 Nonetheless, the work of the national judge also serves to set limits to international commitments. Thus, for example, the case-law of European national judges concerning the idea of constitutional identity 54 as a limit to the scope of Community rules, 55 or the decision of an Italian national court to disregard State immunity to consider itself to have jurisdiction in a labour dispute. 56 Secondly, the national judge acts as a piece of articulation of international law. As is well known, the proliferation of international regimes, and thus of institutions and tribunals, has led to dissimilar and even contradictory applications of international obligations. 57 In this scenario of fragmentation, the national judge serves as a common denominator, who, being bound by all regimes without distinction, must necessarily achieve, as far as possible, a harmonious interpretation of the obligations that bind him. In other words, the work of the national judge is undoubtedly the mechanism par excellence for the systemic interpretation of international law. 49 ILO Convention 169. Article 7(1). "The peoples concerned shall have the right to decide their own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual wellbeing and the lands they occupy or otherwise use, and to exercise control, to the extent possible, over their own economic, social and cultural development. In addition, they shall participate in the formulation, implementation and evaluation of plans and programmes for national and regional development which may affect them directly". 50 With respect to this problem, two questions may arise. First, what about dualistic states? Second, does the risk of fragmentation increase if we leave the work of interpretation in the hands of national judges? Regarding the former, the idea of the national judge as the piece of harmonisation between national law and international law does not vary according to the type of State (dualist or monistic), since it depends on whether international law is binding on the national officer, regardless of the way in which such linkage arises. Of course, its role as harmoniser vanishes if it is not linked to the international standard and, in that event, the task of harmonisation depends exclusively on international operators. This leaves aside the debate on the uselessness of the dualism-monism binomial, which we cannot deal with now.Regarding the second, it is worth remembering that the work of national judges has not been done in a vacuum. Their use of international law should always consider what international operators have said on following the rules of interpretation of international law. In this sense, their work is nothing more than the hinge that makes a coherent interpretation possible. Besides, the risks of fragmentation that can occur in facing the dissimilar voice of the different national judges that reproduce the international scenario of never-ending debate. The answer for them is the same, systemic interpretation. From our point of view, what is important is not the longing for the false pretence of uniformity based on the fallacy of the universal vocation of international law, but the adequacy of the use of international law to the scenario and the needs to which it is being applied; and this, without a doubt, can be achieved by the national judge.
In some cases, in view of the need to coordinate, for example, the protection of the environment with the guarantee of the rights of foreign investors, it is necessary for the national court to articulate international obligations to maximise their effectiveness. 58 The same may happen where tension arises between the guarantee of human rights and the rights of foreign investors. 59 Furthermore, when deciding the constitutionality of the ratification of a treaty, a national court can declare its unconstitutionality due to the failure to fulfil other international obligations. 60 In Colombia, for example, the Constitutional Court has tried to interpret or limit the extent and effect of an international obligation, taking into consideration other international binding rules. 61 Third, and hand in hand with the above, many times the work of the national judge is indispensable to ensure the effectiveness of international law. In this sense, we must distinguish between effectiveness in the strict and in the broad sense. National judges are often subject to international obligations directly whether they derive from a treaty, 62 custom or other source of international law or, on the contrary, from international authorities. 63 In this context, the behaviour of the national judge depends on the strict compliance with an explicit mandate addressed to him. Consider, for example, those cases in which an international judge orders a national judge to (re-)open judicial proceedings since the rules that served as the basis were contrary to international law or because the international standards of due process were not met. In both events, the international order aims to fulfil international obligation and the non-compliance by national judges would imply the inefficacy of the norm.
In Latin America a very telling example of this dynamic exists; these are the judgments of the Inter-American Court that order national judges to (re-)open processes to investigate, prosecute and punish those accountable for serious human rights violations who have been beneficiaries of an amnesty law. 64 The basis of this order is the compliance with the duty of States to adapt their legal orders to the obligations derived from the covenant(Article 2 of the ACHR) and the guarantee of the rights of victims (Articles 8, 25 and 63 of the ACHR). In these cases, several national judges -these being (Peru, 65 Chile, 66 and even without a direct order Argentina 67 ) -responded to the appeal of the Court, but others -(Uruguay and Brazil) -refused to invalidate the amnesty law and, therefore, did not (re-)open the judicial proceedings. 68 In these cases, there is an international obligation that explicitly attributes a responsibility to the national judge (to control the compliance of the amnesty law with the ACHR), along with a direct order from an international body which is also addressed to the national judge (aimed at reopening the case and prosecuting the possible aggressors). In both events the efficacy of them (norm and order) is in the hands of the domestic judge.
However, even if international obligations or orders are not directed explicitly to national judges, their work is fundamental in securing the ultimate purpose of an international norm. Thus, for example, when national judges determine the unconstitutionality or illegality of a national rule whenever it breaches international obligations, they are ensuring respect for the effectiveness of the latter. In this context, the cases of Beit Sourik Village Council v The Government of Israel 69 and Narmada Bachao Aandolan v India 70 can be mentioned among others. 71 Something similar occurs when national judges integrate international standards as a basis for the orders they address to other State agents. Thus, for example, the orders of the Colombian Constitutional Court in the context of decisions ordering regulatory, budgetary and institutional adjustments to protect the displaced population or the prison population, 72 the orders of the Bolivian judge ordering the protection of the rights of indigenous peoples, 73 or the decisions of the Argentinian judges who reopened the cases of the dictatorship 74 . Moreover, it is reasonable to think that any order of a national judge which has consequences on the fulfilment of an international obligation have a similar effect, even if that effect is not contemplated or is not obvious. This is the case, for example, with the decisions of national judges who impose fines on service operators whose capital is foreign, 75 or those that prohibit certain types of investment in areas protected by environmental regulation. 76 In these examples the effectiveness of international law may be at risk even without the judicial decisions involving or contemplating the interpretation or application of international norms specifically.
As can be seen, the scenarios in which the national judge must rule on norms of international law, and along with the consequences that this has on international law, are vast. It could even be said, as Nollkaemper affirms, that decisions of national judges in relation to international law outnumber those of the international tribunals themselves. Therefore, 'national case law has a more profound effect on the current application of international law, and the protection of the international rule of law, than on the decisions of international courts and tribunals'. 77 As has previously been mentioned, 78 in view of this new context, the work of the national judge is essential to construct a new theoretical model and with it new ways to explain and determine the relationship between the two legal systems. The efficacy of international law undoubtedly depends on the profile of this relationship. The following section reviews the particular scenario of foreign investment law in Latin America. This places particular context on what has been said so far.
IV. The Case of Foreign Investment Law in Latin America: A Growing Concern for National Judges
The different causes of the growing and daily engagement of national judges with sources of international law has been analysed. Moreover, the effects of national judges' intervention in terms of the interpretation and development of international law have been explored. In this vein, the case of foreign investment law in Latin America will be utilised to show how national judges are dealing with these rules of international origin and to define the extent to which some of its standards are applied in this region.
As can be discerned from statistics released by the International Centre for Settlement of Investment Disputes (ICSID) in 2017, 79 Latin America has been, and continues to be, one of the most (if not the most) sued region under international investment agreements. Hence, the countries of this region had several investment awards rendered against them and have had to deal with the correct enforcement of foreign investment law in their national legal orders.
Moreover, as shown correctly by Van Harten, these international tribunals have de facto taken over the core of the judicial function in public law, 80 due to the large scope of investment standards and the reluctance of these arbitrators to show deference or restraint when overseeing national decisions. This has led to concerns of domestic courts about the effects and scope of international investment agreements, regarding their national legal framework.
In this way, the phenomena of judicialisation and expansion of international law are evident in the features of foreign investment law. Therefore, the national judges are reacting to this process, and have started to make decisions whilst taking into account investment standards. A proof of this reply is the practice of domestic courts in Latin America, 81 which shows that they are applying international investment standards to settle diverse issues and to control the legality of national rules emanating from both the executive and the legislature. 82 Furthermore, some of these judges apply rules from bilateral investment treaties BITs and Free Trade Agreement (FTA) which are binding on their States, and some have even been recognised by the international arbitrators as capable of guaranteeing the rights of foreign investors. 83 Although the judges' engagement with investment rules depends on the dispute settlement clauses negotiated by each State and the feasibility of the direct application of these kinds of rule in each legal regime, it can certainly be affirmed that national judges are dealing with foreign investment law. In countries such as Argentina, Venezuela and Mexico, judges have found no objection to apply investment provisions invoked by petitioners to rule in a particular case or to decide whether or not to strike down a domestic rule. 84 In a case ruled by the Mexican Supreme Court 85 , the Court decided to invalidate a decree that expropriated some sugar mills in Mexico, affecting the property rights of GAMI Investments Inc., a US corporation. In the case, the Court sided with the petitioners, and ensured the constitutional norms and international rules that banned any expropriation without fair compensation. However, the same corporation brought a claim before the NAFTA tribunal, asking for damages. However, it was the international tribunal which denied the protection, under the consideration that there had been no substantial damage from the Mexican government. Consequently, in this case the national courts enforced the international obligations, even more so than the international body.
In other cases, national judges have shown a lackadaisical attitude in this regard, being reluctant to interpret and directly apply investment provisions of international agreements. Nevertheless, this does in no way mean that they are not interfering with and deciding the extent of the rights of foreign investors. As above mentioned, sometimes national judges do not explicitly use international rules, even though their decisions actually have an impact on the scope of international obligations 86 . In Colombia, particularly, the Constitutional Court has affected the economic rights of foreign investors, while trying to ensure the effectiveness of international obligations outside the foreign investment regime. For instance, in a case regarding the unconstitutionality of a national decree that allowed mining extraction in specialecosystems which provide most of the consumable water in Colombia (ecosystems called páramos), the court declared the unconstitutionality of the rule, and prohibited the exploitations of those territories. 87 However, the court used some rules from international treaties regarding the protection of human rights and the environment, yet never considered the existence of international obligations vis-à-vis the protection of foreign investors with valid exploitation licenses. Therefore, a Canadian investor, named Eco Oro Minerals, brought a claim before the ICSID, under some provisions on the FTA between Canada and Colombia, 88 which is still pending for decision. After the decisions of the Constitutional Court, foreign investors have brought claims before the ICSID in at least four times. 89 Besides the already mentioned processes of judicialisation and expansion of international law, it must be said that the fragmentation of international law can play an important role to trigger the intervention of national judges in the application of the clauses available in foreign investment law. In fact, some of the aforementioned uses of investment provisions by national judges seek to enforce these kinds of rules in a reasonable manner; that is to say, in a way that seeks to leave room for the guarantee of other international obligations or constitutional values. 90 In summary, national judges are increasingly determining the scope and effect of foreign investment law in their national legal orders even if this leads to a troubling number of international claims before international tribunals. In this way, the aforementioned phenomena have triggered the intervention of national judges. Nevertheless, a dialogue between the judges of Latin America is desirable, as it will allow them to develop a clearer understanding of investment provisions before arbitral tribunals 91 .
Final Remarks
A few years ago, the central question in the debate on the role of national judges with respect to international law was if domestic courts could fulfil some function of international adjudication. Today, however, that debate has been overcome. No one questions that national judges are agents of international law and that the application, interpretation and evolution of international rules largely depends on their work. Thus, as previously stated elsewhere, national judges are not merely one component in a multilevel scheme of adjudicationor, 92 in the words of Tzanakopoulos, an 'integrated [judicial] architecture'.
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The advantages of this new scenario are limited. For now, it is worth noting three of these advantages, which stand out throughout this article. To start off with, the work of the national judge facilitates the effectiveness of international law. When national judges interpret international norms, from their reality, considering the characteristics and needs of their legal order, they pave the way for the fulfilment of these international obligations. Moreover, the national judges also ensure the effectiveness of international rules when, in exercise of their jurisdiction, exert control of national and even international standards to guarantee compliance with international obligations. What is more, national judges also improve the effectiveness of international rules, when, acting as direct recipients of an international obligation, decide to execute it. In any event national judges facilitate the compliance of international obligations, even when they give sufficient reasons to 'breach' an international obligation, as the debate around such decision can lead to a more efficient fulfilment of the objectives pursued. 90 This is particularly relevant in the cases from Mexico and Colombia, where the domestic courts have decided to protect human rights, constitutional values, or the environment, at the expense of the rights of foreign investors. Off course this has led to an array of claims before investor-state tribunals, but domestic courts are still judging that way. 91 According to Nollkaemper: "The strengthened position of national courts, including their independence, as well as the apparent quality of decisions from various States, makes it unfruitful to continue to rest the analyses of the legal effect of decisions of national courts on the assumptions. In certain cases, such decisions can be considered as impartial expressions of what these courts believe to be the State of the law. In particular, when these is a certain convergence between decisions of domestic courts, or otherwise a chain of other law-making acts, decisions may achieve a certain authority as to the determination or interpretation of the law that may not be explained in terms of customary law or general principles of law". Additionally, national judges can be key in clarifying or even avoiding the harmful effects of the supposed fragmentation of international law. As we have seen, there are many occasions in which the national court faces cases in which the effectiveness of the rules of different international regimes is at stake at the same time. Given these scenarios, it is desirable, or better said, necessary that judges take an active role in the consistent interpretation of international law. The fragmentation of international law has triggered the action of national judges as they are the mediators between different international regimes. Furthermore, the development of national legal orders in a context of fragmentation relies exclusively on the efforts of these domestic judges.
Finally, national judges can be essential in determining the what, when, and how of many abstract international rules. Considering the difficult dynamics of the sources of international law, this work of concretisation cannot be underestimated.
Despite the advantages of this new role of the national judge, this new scenario raises new questions. Now one must worry about the how and what of the national judges' function of international adjudication.
As for 'the what', the question will always be how far national judges can go. Whether their decisions imply evolution or, conversely, rupture of international law? What can national judges do as agents of international law? On this matter one may assume the position of Tzanakopoulos, 94 in the end, everything depends on the reactions generated by the decision of the national judge. What may at first sight be considered a rupture may in fact not be considered as such upon closer examination and may open space for the evolution of international law or at least lead to a dialogue on the matter in question if States or other subjects of international law do not react negatively. At this point the work of the national judge is not different from that of an international judge.
Regarding the how, it is worth to underlining an issue. National judges can no longer function exclusively under the logic and methodology of national law, following old theoretical models. Many of the risks of this new scenario arise from the lack of awareness of the national judges of their role as agents of international law and what it implies as well as their lack of proper methodology. In other words, national judges must recognise that they are agents of international law and, in this sense, that it is not enough to know the criminal, labour and commercial law of their States; They must also be aware of international law and the logic with which it operates. Moreover, national judges cannot continue to operate under concepts as useless as incorporation, hierarchy or any other idea associated with the old zombies of dualism and monism. It is in their hands to generate some order amid chaos, to claim national interests without abandoning international commitments, to nuance the harmful effects of international norms and logics and, to help achieving the effectiveness of international law. 95 In this respect, it is worth saying that the work of national judges cannot lead to the absolute ineffectiveness of international commitments. Nuances, exceptions, and conditions are allowed, however, never should never be accepted unjustified breaks. In order to achieve a balance, it is fundamental to seek a paradigm shift in the way relations between international law and domestic law are conceived as well as the renewal of national judges'
